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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

Are aRfIT 1004 @ GRT 86 & T St B R & U BT O Hehell—
Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribuna! Shall be filed in quadruplicate in Form S.T 5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty leviedis is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
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crossed bank draft in favour of the Assistant Registrar of the bench of norminated Public Sector Bank
of the place where the bench of Tribunal is situated.
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iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (0I0) to apply to the Appellate Tribunal.

2. TR T e AR, 1075 @ wEl W A1 & st PR fy orgaR Te e v R
TR @ Aty U | T 6.50/— I B e Yo fewe @ g @il | .

2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or.
penalty, where penalty alone is in dispute. a ,
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ORDER-IN-APPEAL

This order arises out of an appeal filed by M/s. Ratnabhumi Develdpers Pvt. Ltd.,
203, Galaxy Line, B/H Samartheshwar Temple, Law Garden, Ellisbridge, Ahmedabad-
380006 (in short ‘appellant’) against Order-in-Original No.SD-05/16/DKJ/DC/Division-
11/2016-17 dated 30.03.2017 (in short ‘impugned order’) passed by the then Deputy
Commissioner, Service Tax Division—V, Ahmedabad (in short ‘adjudicating authority’). :

2. Briefly stated that the appellant's premises was searched by the DGCEI,
Ahmedabad Zonal Unit on 12.04.2013 and statement of its director wés recorded. It
was found that appellant had received income from ‘Renting of Immovable Property
Service’ (RIP) and availed ‘Goods Transport Agency' service(GTA) as recipient but

failed to pay service tax on it for the period April-2011 to March-2014 and April-2010 to

March-2014 respectively and also failed to file ST-3 return and pay service tax to the
govt. account though they were registered on 18.02.2011 under the Service Tax Rules,
1994. Later on they paid service tax due alongwith interest and filed ST-3 return before
issue of SCN dated 13.10.2016. The appellant did not file any reply to the SCN nor
appeared for personal hearing fixed on 28.02.2017, 07.03.2017 and 14.03.2017. This
SCN was adjudicated by the adjudicating authority wherein demand of Rs.20,71,891/-
under “Renting of Immovable Property Service” and Rs.34,938/- under “GTA service”
was confirmed alongwith interest under Section 73(1) and 75 of thé Finance Act, 19?4 :
respectively; appropriated service tax of Rs.21,06,829/- (Rs.20;71,891/--RlP +
Rs.34,938/--GTA) already péid; appropriated interest of Rs.58,211/— already paid;
imposed penalty of Rs.10,000/- under Section 77ibid and also imposed'penaltypf
Rs.21,06,829/- under Section 78ibid. '

3. Aggrieved with the impugned order, the appellant has filed the present appeal

wherein, inter alia, submitted that:

(a) the adjudicating authority has erred in imposing penalty under Section 78 for
suppression for 2013-14 despite the fact that search was conducted on
12.04.2013 and tax for the said years was paid and return was filed within due

dates. . '

(b)  the adjudicating authority imposed penalty under Section 78 at 100% and not
given option to pay 25% penalty as provided under second proviso to Section 78
as amended by the Finance Act, 2015 read with Section 78B.

4, Personal hearing in the matter was held on 18.12.2017. Shri Punit Prajapati,
Chartered- Accountant, appeared on behalf of the appellant and submitted that duty for

2013-14 was paid in time yet included in SCN and penalty imposed; that they have paid
25% to be on safer side; that penalty of Rs.3,54,594/- should be refunded.

5. | have carefully gone through the appeal memorandum, submissi;in made at the

time of personal hearing and evidences available on records. | find that the main issue
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to be decided is whether the appellant is eligible for penalty @25% under Section 78 or

otherwise. Accordingly, | proceed to decide the case on merits.

6. | find that the appellant Has strongly contested that they have paid service tax
along with interest within due date and therefore they are eligible for penalty @25%
under second pfoviso to Section 78ibid. In this regard, | find that there is no dispute
regarding levy of service tax on RIP as well as GTA services under RCM. The only
dispute is for benefit of penalty @25% under Section 78ibid. In this regard, | find that the
adjudicating authority has, though the full amount paid by the appellant towards duty
and interest is appropriated against the confirmed dues, not clearly mentioned in its
findings in the impugned order as to when (i.e date) the appellant had paid such dues. A
Further, | find that the appellant is invariably eligible for penalty @ 25% under second
proviso to section 78 even if it is not provided expressly in the impugned order. So, |
allow the appeal with consequential relief, if any, as claimed by the appellant subject to
verification of duty payment & 25% penalty payment within stipulated time by the
adjudicating authority.
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The appeal filed by the appellant stands disposed of in above terms.
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Attested:
\4

(B.A. Patel)
Supdt.(Appeals)
Central GST, Ahmedabad.

BY SPEED POST TO:

M/s Ratnabhumi Developers Pvt. Ltd.,

203, Galaxy Line, B/H Samartheshwar Temple,
Law Garden, Eliisbridge,

Ahmedabad-380006.

Copy to:-

(1) The Chief Commissioner, Central Tax, Ahmedabad Zone.
(2)  The Principal Commissioner, CGST, Ahmedabad South (RRA Section).
(3)  The Dy. Commr, CGST, Division VII(Vastragur), Ahmedabad South.
4) The Asstt. Commissioner(System), CGST, Ahmedabad-South.

(for uploading OIA on website)
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6) P.A.fie.




